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chapter 7

I. Consequentialist Theories of Freedom of Expression

One family of theories attempts to justify a right of freedom of 
expression by pointing to various good consequences that such a 
right will bring about. The most often invoked good consequences 
of this sort that freedom of expression is supposed to produce are 
truth, autonomy, and virtue. I take up these three consequentialist 
goods in turn.  
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Democratic Paradox?

The democratic argument for freedom of expression leads to a paradox. … 
freedom of expression is thought to oppose and trump democratic 
decisionmaking, at least when that decisionmaking produces laws that infringe on 
freedom of expression. Therefore, the value of democratic decisionmaking will 
appear on both sides of the issue whenever a democratically enacted law is 
claimed to infringe the right of freedom of expression. On the one hand, that 
value is on the side of striking down the law because freedom of expression is the 
corollary of democracy. On the other hand, that value is also on the side of 
upholding the law, which presumably represents the democratic will. In a 
democracy, striking down democratically enacted laws in the name of democracy 
– which is how the democratic argument portrays the right of freedom of 
expression – is surely paradoxical.
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Public Discourse Theory 

According to this theory, the democratic will is legitimate only if it reflects 
‘public opinion.’ And the latter is a legitimate basis for the democratic will 
only if it is formed under conditions of freedom. This does not mean, 
however, that all expression must remain unregulated. Rather, what is 
necessary is that expression that is part of public discourse – the exchange 
of ideas that forms public opinion – be left free of Track One censorship and 
be regulated on Track Two only if adequate alternative channels of 
communication are available.  
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Track One: regulation because the message is false, defamatory, incitement, hate speech, etc. 
Track Two: regulation that is indifferent to the message, e.g. time/place/manner restrictions

2. Public Discourse Theory argues: ‘The democratic will is
legitimate only if it reflects public opinion. And the latter is a
legitimate basis for the democratic will only if it is formed under
conditions of freedom.’ Alexander objects to the ‘arbitrariness
in specifying what lies within and without public discourse.’ Do
you agree? Can you think of a non-arbitrary place to draw the
line?
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The final theory of freedom of expression that I shall take up can be dealt with 
in short order. That theory derives the right of freedom of expression from the 
premise that government cannot be trusted to regulate expression, either 
because it is unduly error-prone in assessing expression’s harms and benefits, 
or because it has motives for regulating – notably, self-protection – that render 
it untrustworthy in doing so.  

The premise that government is unduly error-prone in regulating expression 
appears to be an empirical rather than a conceptual one. One might imagine 
then that governments vary, perhaps considerably, with respect to their 
capacities to regulate expression well. If so, then the premise seems 
inadequate to support a general human right of freedom of expression.  
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3. The final theory discussed ‘derives the right of freedom of
expression from the premise that government cannot be trusted to
regulate expression.’ Alexander asserts that the government is no
more untrustworthy when regulating speech than when regulating
anything else. Do you agree? Why or why not?
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what do you think?
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What do laws against hate speech look like?

By ‘hate speech regulation,’ I mean regulation of the sort that can 
be found in Canada, Denmark, Germany, New Zealand, and the 
United Kingdom, prohibiting public statements that incite ‘hatred 
against any identifiable group where such incitement is likely to 
lead to a breach of the peace’ (Canada)…* 
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*All text from Waldron unless otherwise indicated

Hartocollis, Anemona, Stephanie Saul, and Vimal Patel. From "At Harvard, 
a Battle Over What Should Be Said About the Hamas Attacks," New York 
Times, October 10, 2023. © The New York Times Company. All rights 
reserved. This content is excluded from our Creative Commons license. For 
more information, see https://ocw.mit.edu/help/faq-fair-use/.

From "Open letter to the Harvard Community." ©  The President and Fellows of Harvard College. All rights reserved. This content is excluded from our 
Creative Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.

Gay, Claudine. From "War in the Middle East." October 12, 2023. © The President and Fellows of 
Harvard College. All rights reserved. This content is excluded from our Creative Commons license. 
For more information, see https://ocw.mit.edu/help/faq-fair-use/.

15

Pollack, Martha E. From "Response to the terrorism in Israel." © Cornell University. All 
rights reserved. This content is excluded from our Creative Commons license. For more 
information, see https://ocw.mit.edu/help/faq-fair-use/.

Waldron, Jeremy. From The Harm in Hate Speech. Harvard University Press, 2014. © Harvard University Press. All rights reserved. 
This content is excluded from our Creative Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.



…or statements ‘by which a group of people are threatened, derided or 
degraded because of their race, colour of skin, national or ethnic back- 
ground’ (Denmark); or attacks on ‘the human dignity of others by insulting, 
maliciously maligning or defaming segments of the population’ (Germany); 
or ‘threatening, abusive, or insulting . . . words likely to excite hostility 
against or bring into contempt any group of persons . . . on the ground of 
the colour, race, or ethnic or national or ethnic origins of that group of 
persons’ (New Zealand); or the use of ‘threatening, abusive or insulting 
words or behaviour,’ when these are intended ‘to stir up racial hatred,’ or 
when ‘having regard to all the circumstances racial hatred is likely to be 
stirred up thereby’ (United Kingdom)  
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With this provocation, I thought it appropriate to write a mildly critical 
review of Lewis’s book in the New York Review of Books. I focused my critical 
comments on this issue of racist speech, expressing some misgivings about 
the arguments commonly used by Mr. Lewis and others in America to 
condemn what we call hate speech regulation…. 

…it wasn’t clear to me that the Europeans and the New Zealanders were 
mistaken in their conviction that a liberal democracy must take affirmative 
responsibility for protecting the atmosphere of mutual respect against 
certain forms of vicious attack.
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My purpose in putting all this in front of you is not to persuade you of the 
wisdom and legitimacy of hate speech laws. ... Still less is it my aim to make 
a case for the constitutional acceptability of these laws in the United 
States. ... The point is not to condemn or reinterpret the U.S. constitutional 
provisions, but to consider whether American free-speech jurisprudence has 
really come to terms with the best that can be said for hate speech 
regulations. Often, in the American debate, the philosophical arguments 
about hate speech are knee-jerk, impulsive, and thoughtless. ... they address 
the case for hate speech legislation as though it consisted of certain do-
gooders’ disliking speech of a certain kind (speech that expresses ‘thought 
that we hate’) and trying to write their likes and dislikes into law.
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One obvious point is that many countries see these laws not as violations of 
rights but as something which may be permitted or even required in a 
human-rights context. For one thing, their constitutions acknowledge that 
basic rights, including freedom of expression, are legitimately subject to 
restriction. The Canadian Charter and the South African Constitution say this 
of all the rights and freedoms set out in the Charter: they may be subject ‘to 
such reasonable limits prescribed by law as can be demonstrably justified in 
a free and democratic society.’ Prohibitions on hate speech are seen as 
satisfying that provision.
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ch. 4

In keeping with my emphasis on 
group libel, the approach I take will 
focus on the visual aspect of a society 
contaminated by posters or 
publications that deprecate the 
dignity and basic citizenship of a 
certain class of people in society.
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not 
directed 
at citizens

Q1: On Waldron’s view, what is it that people in a well-ordered 
society need assurance of, and from whom do they need it? 

But first…
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What is a well-ordered society?
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The idea of a well-ordered society is the idea of a society being fully and 
effectively governed by a conception of justice….discussion of a society 
with sufficient rancor and division to generate hate speech cannot be 
discussion of a well-ordered society …, since both the hatred this speech 
expresses and the hatred it is calculated to drum up are incompatible with 
the attitudes whose prevalence among the citizenry—indeed, whose 
universal adoption—is supposedly definitive of a well-ordered society. We 
don’t call a society ‘well-ordered’ unless these attitudes have died out and 
been replaced by sentiments of justice.
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We should not think of a well-ordered society as a utopian fantasy, 
in which laws are unnecessary because everyone’s attitudes are 
now utterly just. No one supposes that law can be eliminated from 
the basic structure of a well-ordered society, or that we can drop 
the laws about murder or burglary because, by definition, no one 
in a just society would ever be motivated to engage in those 
crimes. Rawls’s society is not utopian in that fantasy sense; it is 
steadfastly located in the circumstances of justice, which include 
subjective circumstances of anxiety and limited strength of will 
among the citizens.  
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1971

Q1: On Waldron’s view, what is it that people in a well-ordered 
society need assurance of, and from whom do they need it?
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What is it that people in a well-ordered society need assurance of?

…how they are likely to be treated, for example, by the 
hundreds or thousands of strangers they encounter or are 
exposed to in everyday life…[later:] that they can count on 
being treated justly. 

the fundamentals of justice: that all are equally human, and 
have the dignity of humanity, that all have an elementary 
entitlement to justice, and that all deserve protection from the 
most egregious forms of violence, exclusion, indignity, and 
subordination.
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Q2. Waldron thinks hate speech has two points or aims. What are they?
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[i] to undermine the public good of implicit assurance…

[ii] to establish a rival public good…a focal point for the proliferation and
coordination of the attitudes that these actions (eg publication of hate
speech) express, a public manifestation of hatred…to indicate to others
that they are not alone in their racism of bigotry.
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A challenge

Maybe the lesson for us, in our much-less-than-well-ordered 
society, is that we must hope that hate speech dies out, just 
withers away, not because of coercive laws limiting free speech, 
but because of changes of heart brought about perhaps by 
public education and (not least) by effective answers to hate 
speech in the free marketplace of ideas.
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Waldron’s response

Societies do not become well-ordered by magic. The expressive and 
disciplinary work of law may be necessary as an ingredient in the 
change of heart within its racist citizens that a well-ordered society 
presupposes. And anyway, as with all issues of justice, the necessity of 
such laws is a matter of the goods to be secured and the likelihood 
that they can be secured in the absence of legal intervention. If, as I 
am going to argue, the good to be secured is a public good, a 
general and diffuse assurance to all the inhabitants of a society 
concerning the most basic elements of justice, then it is natural to 
think that the law would be involved.
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